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COMMONWEALTH OF MASSACHUSETTS qQ-24
SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
Notice sent: 09/21/07 No. 07-3845-BL52
C.C.P.
(md) DEBORA LUNT
Vi,

MELISSA CAMPBELL, MICHELLE TOBIN,
and GIA DAVIS d/b/a Gichelle's Hair Studio

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION

INTRODUCTION
This action arises from the termination of employment relationships, and the
establishment of a competing business, in the field of hairdressing. The plaintiff, former
employer of the three defendants, seeks a preliminary injunction to enforce non-competition
agreements. After hearing, and review of all materials submitted, the Court is not persuaded that
the plaintiff has established the elements required to warrant issuance of a preliminary injunction
pending the expedited trial that the Court has scheduled, with agreement of all counsel, for
November 14, 2007. Accordingly, the motion will be denied.
BACKGROUND
The materials before the Court at this preliminary stage — the plaintiff’s verified
complaint, with attachments, and an affidavit of each defendant — provide the following factual
background. The plaintiff, Debora Lunt, is the sole proprietor of the Debora Lunt Hair Studio,
located in Beverly Farms. Each of the three defendants worked for Lunt as a hairdresser,
Michelle Tobin from 1995 until she resigned in January of 2007, with a four month interruption
in 1998, Melissa Campbell from 1990 to August of 1996, and then again from May of 1997 until

July 24, 2007, when she either resigned or was fired (the point is in dispute), and Gia Davis from
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1998 until either 2001, according to her affidavit, or 2003, according to Lunt’s allegation. Tobin
and Campbell both assert in their affidavits that during their employment with Lunt they were
encouraged to, and did, develop their own clientele of repeat customers.

In July, 1995, about a month after Tobin began her employment with Lunt, and some five
years after Campbell began hers, Lunt asked each of them to sign an employment agreement,
indicating that refusal would trigger termination. Each signed the form, without negotiation.'
The form provided that the employee, for a period of two years from termination of her
employment, would not “sell, offer, or offer for sale, solicit any customers or customer lists,” and
would not “engage in any way, directly or indirectly, in any business competitive with the
Employer’s business, nor solicit by advertisement through any media, or in any other manner
work for or assist any competitive business in Essex County.™

After Tobin's resignation from Lunt’s employment in January of 2007, Tobin and Davis
opened a hair salon in Peabody, some ten miles from the site of Lunt’s salon in Beverly Farms,
under the name of Gichelle's Hair Studio. Tobin and Davis, according to their affidavits, share
the costs of operating Gichelle's, but each serves her own clients, keeps her own schedule, and
retains her separate receipts.

Shortly after Tobin left Lunt's salon, according to Lunt’s verified complaint. Lunt

'"Tobin’s affidavit states that she was not permitted to take the agreement home for review
with counsel or with her then fiancé.

’Davis, Lunt alleges, signed the same agreement at the outset of her employment in 1998,
She does not allege any violation of that agreement by Davis, since the two year term of the non-
solicitation and non-competition provisions had run by the time Gichelle’s opened.
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discovered that records of the clients Tobin had been servicing while in Lunt’s employ were
missing from Lunt’s salon. Lunt also asserts that for some months prior to her departure, Tobin
had failed to enter telephone numbers of her clients into Lunt’s records; she does not explain the
basis for that assertion. Tobin denies taking any records, and denies any failure to enter client
information in the records of Lunt’s salon. Lunt and Tobin met in January to discuss these
issues, but did not reach resolution. Lunt sent Tobin a letter, dated March 28, 2007, asserting
that Tobin’s conduct was in violation of the employment agreement, and that Lunt was
considering filing suit. Lunt did not, however, file suit against Tobin until five months later.
Lunt asserts “on information and belief™ that Tobin has solicited and serviced at Gichelle's
approximately ninety clients that she had previously serviced while in Lunt’s employ.

Shortly after Campbell’s employment with Lunt ended on July 24, 2007, Campbell
arranged with Tobin and Davis to rent a chair at Gichelle’s, for a fixed weekly amount, where
she then began to service clients on her own behalf. She then, according to her affidavit,
“contacted my clients and informed them of my new location.” Lunt asserts “on information and
belief” that Campbell, like Tobin, has solicited and serviced approximately ninety clients she had
serviced while in Tobin"s employ. The basis for this belief, the complaint asserts, is “customer
telephone inquiries and comments at the Lunt studio, referring to calls from Campbell soliciting
their patronage at Campbell’s new place of business.” Lunt asserts further that, for some months
prior to July of 2007, Campbell failed to record client telephone numbers into Lunt’s records;
Campbell denies that assertion.

Lunt filed this action on August 30, 2007. She alleges breach of contract, breach of the

implied covenant of good faith and fair dealing, conversion, breach of fiduciary duty, and
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